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Double Dipping Appeal Must End Casual Chaos Once And For All 
Decision leaves JobKeeper eligible employers especially vulnerable  

 
A High Court appeal over a decision that could see some casual employees claim permanent entitlements must 
end the crippling uncertainty facing small business owners, according to Employsure, one of Australia’s largest 
workplace relations advisories. 
                
The call comes as labour hire firm WorkPac seeks leave to appeal the Federal Court’s controversial decision to 
uphold leave entitlements for casual mine worker Robert Rossato in a case that has become known as the 
‘double dipping’ decision. The ruling potentially paves the way for ‘regular and systematic’ casual workers to 
claim both paid entitlements as well as 25% casual loading, a situation that has been described as an economic 
‘time bomb’ for employers. 
 
The decision is especially concerning for casual employers receiving the JobKeeper wage subsidy, which is only 
paid to those businesses on the basis that their casuals are working regular and systematic shifts.    
 
“Those employers have effectively admitted ‘I have a regular and systematic casual in my business’. Now, as a 
result of this decision, those same businesses are being told they have to pay permanent entitlements to their 
casual employees,” said Employsure Managing Director Ed Mallett. 
 
“These are businesses who are already receiving the JobKeeper wage subsidy just to survive. If they now have 
to pay permanent entitlements as well as 25% loading to casual employees, then their JobKeeper life raft has 
just been sunk. 
 
“What we want now is clarity. If this decision stands, it will lead to business owners having to shell out more 
money for casual workers than they were originally entitled to. While we wait for the appeal to be heard in the 
High Court, it is important for employers to understand whether this impacts their business, and what they can 
do to help protect themselves. 
 
“Casual conversion may be an option for some employers, depending on the arrangements they have with their 
casuals. They should also review their relationship with their casual employees regularly. What may have started 
out as a casual relationship may over time become a more permanent one.” 
 
A court can impose penalties of up to $63,000 per contravention for a corporation and $12,600 per contravention 
for individuals for wrongly classifying the employee as a casual when in fact they should have been classified 
as permanent. 
 
What now for employers? 
 
As a general guide, casual employment is characterised as unpredictable, irregular, intermittent and not pre-
allocated, whilst permanent employment is characterised as an indefinite duration which is stable, regular and 
predictable. 
 
Business owners are being encouraged to look at all aspects of how they operate when assessing their legal 
obligations. These include: 
 

• Regularly reviewing their workforce to see if any long-term casuals could be considered a permanent 
employee 

• Ensure the contracts or enterprise agreements of staff include a definition of what a casual employee 
is. Casual loadings should be identified in the contract as well as payslip, and made clear it is to be paid 
in lieu of paid leave and other entitlements 

• Work with hiring staff to make sure they’re aware of the factors that could lead to a casual worker being 
deemed permanent for the purposes of entitlements.  
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If an employee turns out to be other than casual for the purposes of entitlements, an employer should 
consider: 

• Determining the employees’ annual leave and personal/carer’s leave accruals based on the time they 
have been engaged on a permanent basis, and determine how many public holidays they should be 
paid 

• Meeting with the employee to explain that their permanent status and issue the employee with a variation 
of contract to reflect this status.  

• Ensure records of annual leave and personal/carer’s leave accruals are reflective of previous permanent 
employment and ensure they receive all National Employment Standards permanent employee 
entitlements moving forward. 

 
This is a particularly complex area of employment relations and it is essential that businesses seek advice from 
trusted partners.  
 
 
Moving forward: 
 
Given the retrospective nature of the Federal Court’s decision, it may not be possible for businesses to protect 
themselves from past exposure. In these circumstances, it is recommended those that feel at risk seek formal 
advice. 
 
“What we don’t want to see in the coming months are businesses that have been suffering though a pandemic 
suffering even further,” continued Mr Mallett.  
 
“This court decision, in light of the uncertainty, might see businesses refrain from engaging staff. 
 
“We hope the appeal in the High Court by WorkPac will swing in their favour, or else we may see billions of 
dollars in entitlements paid out by businesses that simply can’t afford to do so, given these times. 
 
“We need better clarity on how small and medium sized enterprises can operate with their casual employees in 
the future. The High Court needs to restore sense and clarity to casual employment for the thousands of 
Australian businesses affected by this decision. If the High Court cannot achieve this, it is necessary for the 
Government to intervene”. 
 
 
 

---Ends--- 
 
 

Further enquiries: 
 
Matthew Bridges 
0448 173 203 
media@employsure.com.au  
 
About Employsure 
 
Employsure is one of Australia’s leading workplace advisory firm for SMEs, advising over 27,000 clients in Australia 
and New Zealand on workplace relations and workplace health & safety issues. It was founded in 2011 to help SMEs 
navigate changes to Australia’s complex industrial relations system with the introduction of the Fair Work Act. It does 
this via its advice line where businesses can speak with its team of 200 workplace relations specialist, and through 
onsite visits to their business. 
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